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P is a tax-exenpt | abor organization described in
. R C. sec. 501(c)(5). In its FYE Aug. 31, 2001, 2002,
and 2003, P published two magazi nes at an expense of
about $7 mllion, and it distributed those magazines to
dues- payi ng nenbers and to a very few non-nenber paying
subscribers. P s literature and that of its State and
|l ocal affiliates stated that nenbers received the
magazi nes as a benefit of nmenbership and stated an
anount of dues that paid for the magazi nes. Menbers
who declined the nmagazines did not pay a smaller anount
of dues. P nmade nost but not all of the content of the
magazi nes avail able for free over the Internet to the
general public. P published paid advertising in the
magazi nes, by which it earned approximately $1 mllion
in net profit each year. On its returns P reported
negligible circulation inconme, resulting in a
substantial clainmed loss on its circulation activity.

P used that loss to fully offset its taxable
advertising profit. Therefore, P reported that it owed
no unrel at ed busi ness incone tax (UBIT).
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Held: Under 26 C.F.R sec. 1.512(a)-1(f)(3)(iii),
| nconme Tax Regs., which requires an allocation of
menber ship dues to circulation inconme “[w here the
right to receive an exenpt organization periodical is
associated wth nmenbership or simlar status in the
organi zation”, the “right to receive” nust be a |l ega
right. Under this regulation, P was required to
allocate a portion of nenbers’ dues to circul ation
i ncone.

Mriam L. Fisher and Theodore J. Wi, for petitioner.

Robin W Denick and Catherine R Chastanet, for respondent.

GUSTAFSON, Judge: Petitioner National Education Association
of the United States (“NEA’) is a | abor organi zation described in
section 501(c)(5).! It is therefore generally exenpt from
Federal inconme tax under section 501(a); but to the extent it
engages in inconme-generating activity unrelated to its tax-exenpt
purposes, it is potentially |iable under sections 511 through 513
for unrel ated business inconme tax (“UBIT"). NEA publishes
magazi nes mainly for its nenbers (an activity “related” to its
exenpt purposes and not subject to UBIT) and sells advertising in
t hose magazines (an “unrelated” activity that is subject to
UBIT). By a notice of deficiency dated June 25, 2009, the
I nternal Revenue Service (IRS) determ ned deficiencies in NEA' s

UBIT in the foll ow ng anounts:

1Section references are to the Internal Revenue Code of 1986
(26 U.S.C.), as in effect for the relevant years at issue. Rule
references are to the Tax Court Rules of Practice and Procedure.



Tax year ended Aug. 31 UBI T deficiency
2001 $319, 094
2002 444,554
2003 342, 371

NEA brought this case pursuant to section 6213(a), asking this
Court to redeterm ne those deficiencies.

The issue for decision is whether NEA nust allocate a
portion of its nmenbers’ dues to the circulation income of those
magazi nes. The parties agree that the outconme of this dispute
depends on whether, for purposes of 26 C.F. R section 1.512(a)-
1(f)(3)(iii), Income Tax Regs., nenbership in NEA gave nenbers
“the right to receive’” NEA periodicals. |If the nenbers had a
“right to receive” the nmagazines, then: (a) a portion of the
menbers’ dues was circulation incone; (b) as a result of that
i ncome, NEA did not have a loss fromcirculation activity;
(c) NEA s incone fromadvertising (an “unrel ated” activity
subject to UBIT) was therefore not offset by any circul ation
| osses; and (d) NEA owes tax on the advertising incone. NEA
concedes that if the IRS prevails on this issue, then the IRS s
conputations are correct with respect to the amounts of
menber shi p dues allocable to circulation incone for the years at
i ssue.

For the reasons expl ained below, we find that nenbership in

NEA did give nenbers “the right to receive” the NEA nmagazi nes.
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Consequently, NEA nust allocate a portion of its nenbers’ dues to
circulation incone.
FI NDI NGS OF FACT

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts filed Novenber 26, 2010, and
the attached exhibits are incorporated herein by this reference.
At the tinme that NEA filed its petition, NEA maintained its
princi pal place of business in Washington, D.C.

NEA and its affiliates

NEA originated in 1857 as the National Teacher’s
Association. In 1906 a special act of Congress incorporated the
entity under its current nanme. NEA operates under a charter, a
constitution, bylaws, and standing rules; and its stated goals
i nclude serving as a national voice for education, pronoting the
health and wel fare of children and/or students, and protecting
the rights of educational enployees and advancing their interests
and wel fare.

NEA charters State and |local affiliates that neet standards
set in NEA's bylaws. The I RS recognizes both NEA and the
affiliates as exenpt fromtax under section 501(a) as section
501(c) (5) | abor organi zations. Individuals beconme nenbers of NEA
only by becom ng nenbers of one of the State or local affiliates.
The affiliates are responsible for enrolling nmenbers, collecting

and remtting dues, and a variety of other activities.
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In the years at issue NEA had 54 main affiliates and nore
than 2-1/2 mllion nenbers (of whom nore than 160, 000 were
retired menbers). Each NEA nenber paid dues of $123 for the
2000- 2001 school year and slightly nore in subsequent years. NEA
therefore received well over $300 million in dues in each of the
years at issue.

NEA' s magazi nes

NEA produced nunerous books, panphlets, booklets, and other
publications. Only two of NEA s publications are pertinent
here-- NEA Today for active nenbers and This Active Life for
retired nmenbers. (We refer to these two publications
collectively as the “magazines”.) NEA began publishing NEA Today
in 1982 and This Active Life in 1999.

Since 1982 NEA has published NEA Today. In the years at
i ssue NEA published eight nonthly issues of NEA Today over the
course of a school year. As the magazine explained to its
readers, its “press schedule * * * is set a year in advance”.
Each i ssue consisted of 52 pages in a 10-inch by 14-inch
newspaper tabloid format. NEA distributed nore than 2.4 mllion
printed copies per issue to dues-paying nenbers by mail. About
40, 000 NEA nenbers (i.e., less than two percent) declined the
subscription, but they did not receive a reduction in their dues
for doing so. NEA did not actively pronote outside subscriptions

and sold fewer than 200 hard copy subscriptions to nonnmenbers.
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NEA di stributed conplinmentary copies to NEA enpl oyees, enpl oyees
of NEA affiliates, attendees at NEA hosted neetings, school
officials, nedia representatives, governnent officials, and
menbers of the public who requested individual issues.

The mast head on the inside of the cover of each NEA Today
i ssue included the follow ng statenents:

NEA Today is published eight tinmes a year, nonthly, in

Sept enber, Cctober, Novenber, January, February, March

April, and May by the National Education
Association * * *,

* * * * * * *

NEA Today is nmailed to all NEA nenbers as a benefit of
nmenber shi p. Nonnenber subscription price: $45
institutional, $80 donmestic and foreign. For nenbers,
subscri ptions represent $4 of annual dues.?

In the years at issue and thereafter, NEA also nmade articles
from NEA Today available free on the Internet to the general
public. The Internet version did not contain letters to the
editor and excluded the advertising. Despite the availability of
articles on the Internet, NEA continued to nmail hard copies of
NEA Today to nenbers, even to two nenbers in the sane househol d.

Since 1999 NEA has published This Active Life. 1In the years

at issue NEA annually published six bi-nonthly issues of This

Active Life in standard 8.5-inch by 11-inch nagazine format. NEA

2The 2001 and 2002 editions listed $4 as the portion of
annual dues paid for NEA Today; the 2003 editions listed $4. 25.
The 2001 and 2002 editions listed $45 as the institutional
subscription price; the 2003 editions |listed $55.
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i ndi vidual |y addressed and mailed This Active Life to retired
dues-payi ng nenbers, with per-issue circulations of 175,400,
195, 516, and 215,633 for its fiscal years endi ng August 31, 2001,
2002, and 2003. As with NEA Today, recipients could decline the
subscription to This Active Life, though only a small percentage
chose to do so. Menbers who declined delivery did not receive a
reduction in their nmenbership dues. NEA did not nake avail abl e
hard copies of This Active Life for purchase or as courtesy
copies. As it did with NEA Today, NEA made This Active Life
avai lable free on the Internet to the general public.

The mast head on page three of each This Active Life issue
i ncluded the follow ng statenent:

This Active Life * * * is published binonthly by the

National Education Association * * *  * * * Annual

subscription price: $2.30 (included in nenbership dues
and available only as a part of nenbership).![l

Adverti si ng

NEA sel | s advertising space to hel p defray the expenses of
creating, producing, and nmailing the nagazines. As a result of
the advertising revenue, the net cost per nmenber for a year’s
delivery of NEA Today was $4.10 in the years at issue.

One of the reasons that NEA sent separate issues of the

magazi nes to NEA nenbers in the sane household was to ful fil

3The portion of annual dues that was stated as paid for This
Active Life was increased to $2.35 in the March 2002 publication
and to $2.40 in the Septenber 2002 publication.
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circulation volume commtnents that NEA made in its advertising
contracts.

Ref erences i n NEA docunents to nmenbers’ receipt of magazi nes

NEA' s governi ng docunents contained statements related to
NEA publications, as follows:

Article I X, sections 2(b) and 3(b), of NEA s constitution
provided that, with respect to anmendi ng the NEA constitution and
byl aws, “The text of the proposed anmendnent shall be printed in
an official publication sent to all nenbers at |east sixty (60)
days prior to its consideration.”

Section 2-3(c)of NEA s bylaws provided that “[a]ll nenbers
shall be eligible to receive * * * reports and publications of
the Association in accordance with the policies and procedures of
t he Association.”

NEA' s standing rule 9C, sections 1(b) and 2(b), required
t hat proposed anendnents to NEA' s constitution and byl aws,
respectively, “shall be printed in an official publication sent
to all nmenbers at |east sixty (60) days prior to its
consideration.” Standing rule 10D required further that, with
respect to candi dates for executive office or nmenbership on the
executive commttee, “The Executive Director of NEA shall publish
in an NEA publication sent to Active nmenbers the picture and

candi date statement of each candi date”.
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The May 2001 and May 2002 issues of NEA Today both
contained: (1) one and one-third pages of proposed anmendnents to
NEA standing rules, constitution, and byl aws due for vote at the
respective upcom ng representative assenblies; (2) two-thirds of
a page showi ng the picture and candi date statenent of individuals
runni ng for NEA executive offices or for nmenbership on the
executive commttee; and (3) the annual secretary-treasurer’s
report noted above.

The 2000- 2001 NEA Handbook, in a section entitled Benefits
of Menbership, stated that “NEA nenbers receive a variety of
tinmely and i nformative periodicals, including NEA Today, a
t abl oi d newspaper”.

Consistent with the | anguage on the nmast heads of the
magazi nes, the enrollnment fornms by which a person joined an
affiliate and thereby joined NEA include | anguage to the effect

that a portion of nmenbers’ dues pays for the nagazines.*

“The Al abama enroll nent formstates, “l understand that of
the total NEA dues, $4.50 [is] for a subscription for one year to
NEA TODAY, $2.45 for NEA-Retired and/or $16.00 for the Hi gher
Educati on Publication.” The Oklahoma form states, “Subscriptions
to OEA publications ($4.11) and NEA today ($4.50) are included.”
The Oregon form states, “Annual Menbership dues to NEA includes
$4.50 for NEA Today, and/or $16.00 for the H gher Education

publications.” The Pennsylvania formstates, “l understand * * *
of the total NEA dues $4.50 is for a one year subscription to NEA
Today.” To simlar effect, NEA secretary-treasurer’s reports

(provided to nmenbers in NEA Today) stated that $7.70 and $8. 32 of
t he annual nenbership dues for the two years, respectively, went
to “[p]roduce comuni cations that provide a common under st andi ng
of Association priorities.” The record does not enable us to
(continued. . .)



NEA' s tax returns

To report its unrel ated business taxable incone (UBTI) from
the sale of advertising space in its magazi nes, NEA submtted
each year to the RS a Form 990-T, Exenpt Organi zation Busi ness
| ncome Tax Return, prepared by its outside accountants. The
following table sumrari zes the figures that NEA reported on the

Forms 990-T:

4(C...continued)
reconcile those figures, but such a reconciliation is not
necessary to decide this case.



Adverti sing incone:

Advertising and royalty revenue
Less direct advertising costs
Net advertising incone
Crculation incone:

Crcul ation revenue

Less readership costs!

Excess exenpt expenses (a.k. a.
excess readership costs)
(limted to net advertising
i ncone)

Unr el at ed busi ness taxabl e i ncone:

Net profit from advertising
(= advertising income |ess
excess readership costs)

Less ot her all owabl e deducti ons
= taxes, |icenses, and other

UBTI before net operating | oss
carryforward

Net operating | oss carryforward
UBTI
Tax:
UBIT--rate
UBI T- -t ax

!Reader shi p costs included payrol

expenses, and postage frommailing the periodicals to nenbers.
expenses between advertising and readership using a ratio representing the

nunber of pages of advertising over the total

peri odi cals for each year.
As the above tabl e shows,
reported was zero for fisca

years 2002 and 2003.

proceeds from selling subscriptions to nonnenbers.

That m ni nal

year 2001 and was m ni mal

FYE Aug. 31

2001 2002 2003
$2, 904, 990 $3, 109, 157 $3, 453, 075
2, 055, 802 1,838,023 2,473,046
849, 188 1,271,134 980, 029
0 80, 622 76, 044
6, 701, 587 7,557,196 7,673,271
849, 188 1,271,134 980, 029
0 0 0
100 100 100
(100) (100) (100)
(339, 385) (339, 485) (339, 585)
(339, 485) (339, 585) (339, 685)
35% 35% 35%
0 0 0

for witers and editors, printing

NEA al | ocat ed

nunber of pages in the

the circul ati on revenue that NEA

for fisca

revenue consi sted of NEA' s

The | ow
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circulation revenue that NEA reported caused NEA to show excess
readership costs, which it used to fully offset its profits from
advertising. Accordingly, NEA reported zero UBTI for each of the
years at issue. NEA also reported (but did not need to use) a
| oss carryforward that it derived fromexcess readership costs in
prior years.

The RS’ s notice of deficiency

After an exam nation, the IRS issued a notice of deficiency
dat ed June 25, 2009, determ ning adjustnments to NEA' s UBTI and
UBIT. The effect of the IRS s adjustnents is set out in the

t abl e bel ow



Adverti sing incone:

Advertising and royalty revenue
Less direct advertising costs
Net advertising incone
Crculation incone:

Crcul ation revenue

Less readership costs

Excess exenpt expenses (a.k. a.
excess readership costs)

Unr el at ed busi ness taxabl e i ncone:

Net profit from advertising

Less ot her all owabl e deducti ons
= taxes, |icenses, and other

UBTI before net operating | oss
carryforward

Net operating |oss carryforward
UBTI
Tax:
UBIT--rate
UBI T- -t ax

As i s shown above,

13 -

FYE Aug. 31
2001 2002 2003

$2, 960,652  $3,109,378  $3, 453, 075

2,047, 756 1, 838, 023 2,473,673

912, 896 1, 271, 355 979, 402

8, 656, 335 9,448,601 10,517, 943

6,701, 483 7,557, 196 7,673,271

0 0 0

912, 896 1, 271, 355 979, 402

1, 200 1, 200 1, 200

911, 696 1, 270, 155 978, 202

0 0 0

911, 696 1, 270, 155 978, 202

35% 35% 35%

319, 094 444, 554 342, 371

the IRS allocated a portion of NEA s

menbership dues to circulation income, which caused the RS to

determne that for the three years at

i ncome of approximately $8.7 mllion,

mllion.

NEA has conceded t hat

$9.4 mllion,

i ssue NEA had circul ati on

and $10.5

if it must allocate a portion of

menbership dues to circulation inconme in the manner that the IRS

det er m ned,

carryforward fromits fisca

year ended August 31,

t hen NEA woul d not have a net operating | oss

2000. The
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above table also reflects, and NEA has conceded, relatively m nor
adjustnents to NEA s advertising revenue, royalty revenue,
advertising costs, readership costs, and other allowable
deduct i ons.

OPI NI ON

Burden of proof

As a general rule,® we presune that the Comm ssioner’s
determ nations are correct, and the taxpayer has the burden of
establishing that the determ nations in the notice of deficiency

are erroneous. Rule 142(a); Wlch v. Helvering, 290 U S 111

115 (1933). Simlarly, the taxpayer bears the burden of proving
entitlement to any adjustnents that woul d reduce the deficiency.

| NDOPCO, Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992). *“[T]he

fact that a case is fully stipul ated does not change the burden

of proof.” Borchers v. Conmm ssioner, 95 T.C. 82, 91 (1990),

affd. 943 F.2d 22 (8th Gr. 1991).

1. The fragnentation of an exenpt organization's activities

A. Pr ovi si ons of the Code

The I nternal Revenue Code taxes the UBTI of an exenpt
organi zation as a trade or business activity that is not

substantially related to the organi zation’s exenpt purpose. Sec.

SUnder certain circunstances, if the taxpayer neets specific
criteria, the burden of proof can shift to the Conm ssioner. See
sec. 7491(a). However, NEA did not argue for a shift in the
burden of proof, and the record does not suggest a basis for such
a shift.
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511(a)(1). One of the main purposes for taxing UBTI is to
prevent unfair conpetition with taxable counterparts and to curb

rel ated abuses by ot herwi se nontaxabl e busi nesses. United States

v. Anerican Bar Endownent, 477 U.S. 105, 114 (1986); United

States v. Anerican Coll ege of Physicians, 475 U S. 834, 837-838

(1986). Corollary ainms include the “‘larger goals of producing
revenues and achieving equity in the tax system’” Anerican

Medi cal Association v. United States, 887 F.2d 760, 772 (7th CGr

1989) (quoting La. Credit Union League v. United States, 693 F.2d

525, 540 (5th Cir. 1982)).

The Code generally defines UBTI as gross income from an
unrel ated trade or business |ess allowabl e deductions connected
directly with the carrying on of such trade or business. Sec.
512(a)(1). For these purposes, a trade or business may include
not only a conplete business enterprise but also any conponent
activity of a business. 26 CF.R sec. 1.513-1(b).

B. Provi sions of the requl ati ons

Wth respect to periodicals published by tax-exenpt
organi zati ons, section 1.512(a)-1(f)(3)(i) of the regul ations
“fragnents” the organi zation’ s taxable trade or business of
selling advertising space (i.e., advertising incone) fromthe
organi zati on’s nontaxable activity of publishing readership
content related to the organi zation’s exenpt purpose (i.e.,

circulation incone). See Anerican Medical Association v. United
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States, 887 F.2d at 764; West Virginia State Medical Associ ation

v. Comm ssioner, 91 T.C 651, 656 (1988), affd. 882 F.2d 123 (4th

Cr. 1989). The approach |Iikew se divides the periodical’s costs
into two categories: direct advertising costs and readership
costs. 26 CF. R sec. 1.512(a)-1(f)(6)(i).

The organi zati on may deduct the full anmount of direct
advertising costs fromgross advertising incone, 26 C. F. R sec.
1.512(a)-1(f)(2)(i); and in this case the IRS generally allowed
t hese deductions (with only m nor adjustnents not now in
di spute). In addition, the organization may deduct fromits
advertising incone the readership costs that it incurs in the
sane year, but only if those readership costs exceed circulation
i ncone (and thereby yield “excess readership costs”). 26 CF.R
sec. 1.512(a)-1(f)(2)(ii)(b). The follow ng formnul a
conceptual i zes these rules: (1) Goss advertising incone, mnus
(2) direct advertising costs, mnus (3) excess readership costs
(the anmount by which readership costs exceed circulation incone),
equals (4) net UBTI fromthe sale of advertising. National

Association of Life Underwiters, Inc. v. Conm ssioner,

T.C. Meno. 1992-442, 64 TCM (CCH) 379, 386, revd. and renmanded on
ot her grounds 30 F.3d 1526 (D.C. Gr. 1994).

The rationale for allow ng the deduction of excess
readership costs--but only where they are excess readership

costs--is that where there are such excess costs, the circul ation
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activity is not self-sustaining, and therefore the exenpt

organi zati on needs the paid advertisenents to cover the
shortfall. In other words, the paid advertising “‘contribute[s]
inportantly’” to maintaining the publication s exenpt purpose.

Anmeri can Medi cal Association v. United States, 887 F.2d at 763

(quoting United States v. Anerican College of Physicians, 475

US at 847)). If, on the other hand, the organi zation earns a
profit on its circulation incone,® then the publication did not
need any advertising revenue to sustain its readership content,
and therefore, the advertising was not “‘substantially related”
to the organi zation’s exenpt purpose, id.; the advertising was,
instead, a fundraising activity in conpetition with non-exenpt
publications that |ikew se sell advertising and nmust pay incone
tax on their profits. Consequently, when the circulation
activity earns a profit, the exenpt organi zati on may not deduct
its readership costs against its advertising incone, and the
organi zation nust pay UBIT on its profits fromadvertising. 1d.

C. The parties’ contentions

The di sputed issue in this case is the cal culation of NEA s

circul ati on i ncone. NEA contends that its nenbers did not have

6Si nce the organi zation’s publication is a neans of
acconplishing its exenpt purpose, the net profit resulting from
the publishing activity is treated as incone related to its
exenpt activity, not unrelated incone. The advertising, however,
is treated as a distinct activity that is unrelated and therefore
t axabl e.
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“the right to receive” the nmagazi nes because NEA was under no
obligation to continue publishing--it could stop sending issues
at any time--and because its nmenbers as well as the general
public could access the nagazines for free on the Internet. NEA
therefore contends that it (a) had virtually no circulation
i ncone, (b) consequently had substantial excess readership costs,
and (c) can deduct those costs fromits advertising incone,
reduci ng that incone to zero.

The I RS contends, to the contrary, that NEA nenbers had the
right to receive the magazi nes because a portion of NEA s
menbers’ dues was in fact paid for magazines. The IRS therefore
contends (a) that NEA had substantial circulation incone that
nore than covered the cost of producing the magazi nes, (b) that
NEA consequently had zero excess readership costs, and (c) that
as a result NEA had unrel ated busi ness taxable income fromits
pai d adverti sing.

I[11. The neaning of “the right to receive”

A. The requl atory | anqguage at issue

The outcone in this case is determned by 26 C F.R sec.
1.512(a)-1(f)(3)(iii), Income Tax Regs., which provides as
fol |l ows:

Were the right to receive an exenpt organization
periodical is associated with nmenbership or simlar
status in such organi zation for which dues, fees or

ot her charges are received (hereinafter referred to as
“menbership receipts”), circulation incone includes the
portion of such nenbership receipts allocable to the
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periodi cal (hereinafter referred to as “all ocabl e
menbership receipts”). * * * [Enphasis added.]

B. The | ack of “plain neaning”

The starting point for interpreting a regulatory provision

isits plain meaning, Internountain Ins. Serv. of Vail, LLC v.

Commi ssioner, 134 T.C. 211, 218 (2010), revd. on other grounds

_F.3d _ (D.C Gr., June 21, 2011), and NEA argues that the
interpretation of the phrase “the right to receive” is clear on
its face as neaning a legally enforceable claimor interest. To
support its position, NEA points to definitions for the word
“right” in Black’s Law Dictionary 1436 (9th ed. 2009) (Black’s),”’
fromwhich it quotes the first five definitions:

right, n. (bef. 12c) 1. That which is proper under | aw,
nmorality, or ethics <know right fromwong> 2. Sonething

'NEA al so relies on Lamont v. Postnaster General, 381 U S.
301, 305-306 (1965), but the authority is off the mark. Lanont
hel d that, because the First Amendnent bars Congress from
“abridging” the freedomof the press, the Governnment may not
interfere with an addressee’s ability to receive his mail. The
phrase “right to receive” does not appear in the mgjority opinion
in Lanont; and even if it did, invoking authorities that address
First Amendnent rights--which plainly are enforceabl e | egal
rights, see U.S. Const., art. VI (“This Constitution * * * gshal
be the suprene Law of the Land”)--begs the question whether a
menber’s “right to receive” magazines fromNEA is in fact, like
First Amendnent rights, a legal right. Even if NEA has no
obligation to produce and the nenber has no right to receive NEA
Today, the Governnent is presumably barred from bl ocking the
menber’s recei pt of the magazine once it is mailed, so that, vis-
a-vis the Governnent, NEA nenbers can be said to have “the right
to receive” NEA s magazi nes w thout Governnent interference.
However, the question whether the Governnent could bar NEA
menbers fromreceiving NEA Today (a question nore |like the one at
issue in Lanont) is a different question fromwhether, vis-a-vis
NEA, the nenber has “the right to receive” the magazine.
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that is due to a person by just claim |egal guarantee, or

nmoral principle <the right of liberty> 3. A power,

privilege, or immunity secured to a person by |aw <the right
to dispose of one’s estate>. 4. A legally enforceable claim

that another will do or will not do a given act; a

recogni zed and protected interest the violation of which is

a wong <a breach of duty that infringes one’ s right>.

5. (often pl.) The interest, claim or ownership that one

has in tangible or intangible property <a debtor’s rights in

col | ateral > <publishing rights>.
O these, NEA asserts that the fourth is the nost fitting--i.e.,
“Alegally enforceable claimthat another will do or will not do
a given act; a recognized and protected interest the violation of
which is a wong”.

The I RS argues for an interpretation of “right to receive”
that is less stringent than a legally enforceable right. The IRS
criticizes NEA's selection fromthe definitions in Black’s and
asserts that the “just claini portion of the second definition
(“Sonmething that is due to a person by just claim | egal
guarantee, or noral principle’”) is the one nost consistent with
the regul ation. Wether or not the IRS s counter-selection is
superior, it nust be noted that Black’s definitions of a “right”
include both a “legally enforceable” claim (No. 4, to which NEA
prefers to point) and a claimthat is nerely “just” or “noral”

(No. 2, to which the IRS prefers to point). Consequently, we

concl ude that we cannot determ ne, by “plain neaning”, whether a
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“right to receive” nust be legally enforceable, and that other
interpretive principles nust be consulted.?

C. The |l ack of an agency position to which a court could
defer

I n support of its position, the IRS invokes the principle
that an agency’s interpretation of its own regulation is
controlling unless it is “*plainly erroneous or inconsistent with

the regulation.”” Auer v. Robbins, 519 U S. 452, 461 (1997)

(quoting Robertson v. Methow Valley Ctizens Council, 490 U S

332, 359 (1989)); Lantz v. Commi ssioner, 132 T.C. 131, 144 n. 10

(2009), revd. on other grounds 607 F.3d 479 (7th Cr. 2010).
However, the application of this principle to resolve the current
dispute is difficult, first, because of unclarity in the IRS s
position. The IRS stops short of adopting Black’s definition

No. 2 of “right” (“due to * * * just claim* * * or nora
principle”), and does not declare what should be the precise
interpretation of “right to receive”, other than to say what it
is not--i.e., it is not necessarily an enforceable legal right to
receive. The IRS contends that, on a case-by-case basis, courts
shoul d apply an unspecified | ooser standard. W cannot defer to

a position that is not expressly articul ated.

8The rul es of statutory construction also apply to the
construction of regulations. See Estate of Schwartz v.
Commi ssioner, 83 T.C. 943, 953 (1984).
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Def erence here to the agency’ s interpretation is difficult,
second, because the IRS is unable to show that the agency has in
fact stated a position on the interpretation of “right to
receive”. Its only cited support for the existence of an
announced agency position is the preanble to the final
regul ations at issue, which states: “Were periodicals are
furni shed dues paying nenbers * * * without further charge, a
portion of the dues nust be allocated to the circulation incone
of the periodical.” 40 Fed. Reg. 58638 (Dec. 18, 1975) (enphasis
added). However, if this statement were the agency’s position on
the neaning of “the right to receive”, it would prove far too
much. This sentence alone, construed literally, would call for
all ocation of incone not when there was a “right to receive”
(whet her | egal or noral) but whenever the periodical was
“furnished”, with or without the organi zation’s prior prom se or
prediction. |If courts were obliged to defer to that sentence in
the preanble to govern disputes |ike the current one, then the
requi renment of a “right to receive” would be displaced by the
notion of nmere receipt; whenever nenbers received a periodical
(whether or not they had a right to receive it), incone would be
al | ocat ed.

But the I RS does not advance that interpretation of the
regul ation (and for good reason, since it wuld ignore the actual

| anguage of the regulation). Rather, its position does
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acknow edge that there nust be a showing of a “right” of sone
sort, and for that position the preanble | anguage gives no
support. W therefore find no articul ated agency interpretation
to which we coul d defer

D. The | ack of conparable requl ati ons

To put in perspective the “right to receive” regul ation at
i ssue here, the IRS points to one regulation that | ooks to “an

enforceable right to receive”® and another that |ooks to “a

legally enforceable right to receive.” 1In these regul ations,

the nodifiers “enforceable” and “legally enforceable” either are
surpl usage or el se suggest (as the I RS contends) that there can
be a “right to receive” that is not legally enforceable. And if
there can be such a non-enforceable “right”, then where such
nodi fiers are absent (as in the regulation at issue), a “right to
recei ve” should (the IRS contends) be considered to exist even
where it is not enforceable.

By way of exanple, the IRS points to one regul ati on where

“right to receive” lacks such nodifiers and is indeed understood

926 C.F.R sec. 20.2039-1(b)(1)(ii), Incone Tax Regs.
(enphasi s added) (concerning the inclusion of an annuity or other
paynent streamin the gross estate of a decedent).

1026 C.F.R sec. 1.823-6(c)(2)(ii), Incone Tax Regs.
(enphasi s added) (concerning statutory underwiting inconme or
| oss for nutual insurance conpanies).
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to refer to a non-enforceable right:* 26 C F.R section 1.451-
1(a) provides that “[u] nder an accrual nethod of accounti ng,
income is includible in gross income when all the events have

occurred which fix the right to receive such incone and the

anount thereof can be determ ned wth reasonabl e accuracy.”

(Enmphasi s added.) In Flam ngo Resort, Inc. v. United States, 664

F.2d 1387, 1388 (9th Cr. 1982), the Court of Appeals for the
Ninth Crcuit held “that accrual [of inconme] was proper despite

t he absence of |egal enforceability.” That is, in the incone
accrual context, a “right to receive” could apparently exist even

where there was not necessarily a legally enforceable right to

receive. |If that is true wwth respect to the accrual regul ation

at issue in Flam ngo Resort, then (the IRS contends) it is also

true with respect to the circulation incone regulation at issue

here.

1'n fact the RS points to two regulations, but one is
clearly inapposite: 26 C.F.R sec. 1.691(a)-1(b), Inconme Tax
Regs., provides that “the termincone in respect of a decedent
[IRD] refers to those anounts to which a decedent was entitled as
gross incone” (enphasis added); and Rollert Residuary Trust v.
Comm ssi oner, 752 F.2d 1128 (6th Cr. 1985), affg. 80 T.C 619
(1983), held that “[t]he key test for determ ning whether the
decedent had a ‘right’ or was ‘entitled to the post-nortem bonus
shoul d be based on the |ikelihood, at the tinme of his death, that
he woul d receive the bonus, not on his legal rights to it”, id.
at 1132 (enphasis added), thus show ng that an “entitlenent”

m ght exi st even where there may not be a legal right. However,
a regulation involving an “entitlenent” is hardly in pari materia
with a regulation involving a “right to receive”, especially
where their respective contexts (I RD and UBTI) are so different.
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““It is generally presuned that Congress acts intentionally

and purposely’ when it ‘includes particular |anguage in one

section of a statute but omts it in another.’” See Lantz v.

Conmm ssioner, 132 T.C. at 139 (citing Gty of Chicago v. Envtl.

Def. Fund, 511 U S. 328, 338 (1994)). W |ikew se presune that
the Secretary of the Treasury acts intentionally when including
| anguage in one section of a regulation but not another. This
principle, however, does not necessarily extend to construing
common | anguage that occurs in different regul ati ons, especially
not when their context and purpose are very different, as they
are here. The phrase “right to receive” appears in dozens of
different contexts in the Code and regul ations.?? Under the
accrual regulation the RS cites, “the issue is when does the
right to receive the incone * * * pecone ‘fixed for accrua

purposes”. Flam ngo Resort, Inc. v. United States, 664 F.2d at

1388 (enphasis added). Thus, the focus of the cited provision in
the accrual regulation is not whether there is revenue (which is
presuned) but rather the timng of the recognition of revenue,
whereas the focus of the circulation inconme regulation at issue
here is not when but whether circulation inconme ought to be

all ocated at all.

12\ conput er search reveal ed 253 i nstances where provisions
in the Code, in final regulations, or in tenporary regul ations
use the phrase “right to receive”
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We therefore do not find that the neaning of “right to
receive” in the circulation inconme regulation is infornmed by its

meaning in the other regulations the IRS has cited.

E. Qur analysis of “the right to receive”

The interpretive question to be decided is whether “the
right toreceive” in 26 CF. R section 1.512(a)-1(f)(3)(iii) is,
as NEA contends, a legal right or is instead, as the IRS
contends, a “right” founded on a claimthat is just or noral but
not enforceable or legal. W hold that the “right to receive”
must be a legal right.

Pursuant to section 7805(a), the Secretary has the authority
to “prescribe all needful rules and regulations for the
enforcement of” the unrel ated business incone tax. He thus had
the power to articulate, by regulation, the standard by which
menber shi p dues woul d and woul d not be allocated to circulation
incone. He did not prormulgate a regul ation that all ocates

menber shi p dues to circul ati on whenever nenbers sinply “receive a

periodical”, or whenever they have a “reasonabl e expectation of
receiving a periodical”, or whenever they have a “just or noral
claimto receive a periodical”. Instead, the IRS s regul ation

al l ocates dues when a “right to receive an exenpt organization

periodical is associated with nmenbership * * * for which dues
* * * are received”. 26 CF.R sec. 1.512(a)-2(f)(3)(iii)

(enphasi s added).
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We believe that “right to receive” is a termthat the
Secretary would not have used if he had intended the regulation
to set any of those |ooser standards. To interpret that termto
mean that nmere receipt triggers allocation (which the IRS does
not argue), one nust effectively ignore the word “right” in the
regulation. To interpret that termto nean that expectation of
recei pt triggers allocation (which the IRS does not explicitly

argue), one nust equate “expectation” with “right”--two terns
that are not at all interchangeable. To interpret that termto
mean that a non-enforceable just or noral claimgives rise to a
non-legal “right” that triggers allocation (which the IRS does
appear to argue), one nust read the regulation as conferring on
the tax collector and the courts the responsibility of
adjudicating justice and norality in the sphere of nmenbership
periodicals. Wiile it cannot be said that the Internal Revenue
Code never makes tax consequences turn on other-than-I egal

consi derations, see, e.g., sec. 6015(f) (granting relief from
joint liability where “it is inequitable to hold the individual
l[iable”), it is nonetheless overwhelmngly true that the Code
sets up rights and responsibilities that are determ ned by

obj ective, reviewable, |egal standards. The I RS does not
explain, and we cannot imagine, the rules or standards by which
one woul d make the non-|egal determ nation of the justice or

morality of a menber’s claimto an organi zation’s periodical. W
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decline to hold that this difficult and i nprobable regine is
enacted into the UBIT rules by the term*“right to receive”.
| nstead, we hold that nenbership dues are allocated to
circulation incone when the dues-payi ng nenbers have a | egal
right to receive the organi zation’s peri odical

V. Whether NEA' s nenbers had a legal “right to receive” the
peri odi cal s

A. The parties’ argunents

NEA clainms that its nenbers had no |l egally enforceable right
to receive the periodicals, and therefore that an allocation of
menber shi p dues under 26 C.F.R section 1.512(a)-1(f)(3)(iii) is
i nappropriate. NEA also contends that by making the publications
available free on the Internet, it negates any right that the
menbers m ght otherw se have to receive the periodicals and
therefore nullifies any requirenent under the regul ation for NEA
to allocate its nmenbership dues.

The I RS counters that NEA failed to neet its burden of
establishing that its nmenbers did not have a legal right to the
periodicals and that the preponderance of the evidence shows that
NEA s nenbers did have a legally enforceable right to receive the
publications. Further, the IRS contends that NEA is wong about
the significance of its Internet publications. For the reasons

di scussed bel ow, we agree with the |IRS.
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B. The right to receive the periodicals under NEA' s
gover ni ng docunents

Section 2-3(c) of NEA s bylaws states that nenbers are
“eligible to receive * * * publications of the Association in
accordance with the policies and procedures of the Association”
Thi s byl aw woul d appear to resolve the issue and grant NEA s
dues-payi ng nenbers “the right to receive’” the magazi nes. NEA
rejoins that this provision does not say which publications would
be received and argues that it maintained the right to
unilaterally reduce or elimnate the nunber of periodicals it
publ i shed.

NEA s byl aws do not explicitly reserve that right to NEA,
and the follow ng evidence shows that NEA could not halt
publication of the magazines at its whim

1. NEA' s practical obligation to publish

NEA s periodicals at issue are not nere panphlets or
m nmeogr aphed newsl etters but are substantial magazi nes, for which
the “press schedule * * * is set a year in advance”. Nothing in
the record in this case would support the suggestion that NEA
could sinply halt publication. At any given nonent when a nenber
pays his dues, NEA has a year’s worth of periodical issues in the
pi peline--and under the bylaws the nmenber is “eligible” to
recei ve them when they are published.

O her provisions in NEA s governi ng docunents indicate that

NEA coul d not sinply cease publication at its discretion:
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Standing rule 9C, sections 1(b) and 2(b), and standing rule 10D,
requi red that NEA publish proposed anendnents to its constitution
and byl aws and annual candi date pictures and statenents in
publications that it sends to nenbers; and it was in NEA Today
that NEA fulfilled that requirenment. NEA argues that nothing
woul d have prevented NEA fromissuing the required notices to
menbers in some other official NEA publication, including an
annual report or special publication. NEA however, provided no
evidence that it has ever used these alternative neans of

communi cation. Cearly, NEA Today was NEA s normal neans of
communi cating with nenbers, and NEA s nodus operandi was to use
NEA Today to fulfill the obligations inposed by its byl aws.

2. Contracts with advertisers

The record does not include NEA's contracts with its
advertisers, but it does show that NEA did have such contracts,
in which it made comm tnents about the volunme of its circul ation.
NEA has not shown how it could halt publication w thout violating
t hose contractual conmm tnents.

3. Postal requl ati ons

Anot her practical inpedinent to NEA' s cessation of
publication results fromthe postal regul ations.

Section E211.10.5(c) of the Donmestic Mail Manual (“DMM),® as in

13See 39 CF.R sec. 111.1 (2011) (“the U S. Postal Service
hereby incorporates by reference in this part, the Donestic Mai
(continued. . .)
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effect for the years at issue, required that a periodical include
a “statenent of frequency” of publication, and section E211.5.3
provi ded:
All issues must be published regularly as called for by the
statenent of frequency. * * * |f a publication does not
mai ntai n regul ar i ssuance according to its stated frequency,
even after USPS notice, the RCSC [Rates and C assification
Service Center] serving the known office of publication
revokes the publication’s Periodicals mailing privileges.
A favorable postal rate is inportant to an organi zation that
sends mail to 2.5 mllion nmenbers. NEA therefore needed to
fulfill the conmtnent it nade in its statenent of frequency.

4. The irrelevance of a right to cease publication

Even if we assune that NEA had the prerogative of ceasing
the publication of one or both of the periodicals at issue, that
assunption does not resolve the issue in NEA s favor. Under the
regul ation, the question is sinply whether dues-payi ng nenbers
have “the right to receive an exenpt organi zation periodical”
The fact is that during the periods at issue NEA did publish the
periodicals. Gven that the periodicals were published, NEA s
byl aws establish that the nmenbers were entitled to receive them

After each year-end, when NEA was preparing its tax returns, NEA

13(...continued)
Manual 7). Sections 5.3 and 10.5(c) are identical in DW Issue 55
(Jan. 10, 2000), Issue 56 (Jan. 7, 2001), and Issue 57 (June 30,
2002). The parties’ stipulation includes excerpts fromthe 2005
version of the DMM but we rely on the versions in effect for the
years at issue wthout deciding whether their terns are
regul ations with the force of law or sinply facts of which we
take judicial notice pursuant to Federal Rule of Evidence 201.
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al ready knew that it had published the magazines in the prior
year and that its nenbers had received themas they were
entitled, making it irrel evant whether the nenbers woul d have had
a right to receive the nmagazines if NEA had stopped publishing
t hem

C. NEA' s affiliates’ grant of the right to receive the
peri odi cal s

Al four of the State affiliate enrollnment forns in the
record list the same anount--$4.50--as the anount of a menber’s
dues allocable to a subscription to NEA Today; and we presune
that the forms for the other affiliates are equivalent. NEA
acknow edges that the State nenbership enrollnent forns in the
record “nmentioned” the publications as a benefit of nmenbership.
But NEA clains that it “does not control those state entities or
t he | anguage on their application forns.” Even if true, however,
that cl ai mof non-control does not undo the effect of the
affiliates’ statenents.

The only nmeans for joining NEAis to join an affiliate, and
NEA aut horizes its affiliates to solicit nenbership applications.
The NEA-authorized affiliates’ fornms prom se the publications.

By signing a State affiliate’s enrollnent form an applicant

“See Wchita Terminal Elevator Co. v. Conmi ssioner, 6 T.C
1158, 1165 (1946) (“The rule is well established that the failure
of a party to introduce evidence wthin his possession and which,
if true, would be favorable to him gives rise to the presunption
that if produced it would be unfavorable”), affd. 162 F.2d 513
(10th Gir. 1947).
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agrees to pay nenbership dues to the affiliate and to NEA in
exchange for, in part, receiving a subscription to NEA s
periodicals. The affiliate thus induces the applicant’s paynent
of dues in return for (inter alia) the promse that NEA w ||
provide the periodical. In so doing, the affiliate only echoes
what NEA regul arly announced on its masthead (“NEA Today is

mai led to all NEA nenbers as a benefit of nenbership” (enphasis

added)) and what NEA s Handbook stated (“NEA nenbers receive a
variety of tinely and informative periodicals, including NEA

Today”). Accordingly, the follow ng comon | aw pri nci pl es of

agency apply:

In order to bind the principal [i.e., NEA], the agent
[i.e., the affiliate] nust have either actual or
apparent authority, or the principal nust ratify the
agent’s acts. Trans Wrld Travel v. Conm Sssioner,

* % * [T.C. Meno. 2001-6, 81 TCM (CCH) 979, 983].

Aut hority may be granted by express statenments or may
be derived by inplication fromthe principal’s words or
actions. Restatenent, Agency 2d, sec. 26 (1957).

Whet her an agent is authorized to act for the principal
is decided by taking into account all the

ci rcunstances, including the relationship of the
parties, the common business practices, the nature of
the subject matter, and the facts of which the agent
has notice concerning objects the principal desires to
acconplish. 1d. at sec. 34. * * *

Gouveia v. Conmm ssioner, T.C Meno. 2004-256, 88 TCM (CCH) 424,

431.
An individual signing an affiliate’ s enrollnment form would
have every reason to believe that the State affiliate, as the

agent, had authority to bind NEA, the principal, to delivering
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the periodicals as the benefit that NEA had prom sed and
according to the publication schedul e that NEA had announced.

The State enrollnment fornms explicitly stated that a specific
portion of the nmenber’s dues went toward a one-year subscription
to NEA Today, and the enrollnent forns correctly indicated that
joining the State affiliate was not possible w thout also joining
NEA.

The State affiliates had at | east apparent authority as
agents to bind NEA to provide the periodicals; and NEA' s words
and actions as the principal affirned the agent-affiliates’
representations, giving NEA nenbers the |legal right to receive
t he peri odi cal s.

D. Availability of the periodicals on the |Internet

NEA s final argunent is that even if its nmenbers had a | ega
right to receive the periodicals, the fact that NEA made the
periodicals available free to the general public on the Internet

negates the regulation’s allocation requirenent.!® That is, NEA

B'n support of this argunent, NEA cites an unpublished
Field Service Advice Menorandum and an unpublished Private Letter
Ruling. The IRS objects to this use of an FSA and a PLR
di stingui shes themfrom NEA' s case, and counter-cites two
unpubl i shed Techni cal Advice Menoranda. However, such
unpubl i shed determ nations “may not be used or cited as
precedent”, sec. 6110(k)(3), and we decline to consider any of
t hese determ nations, see Abdel-Fattah v. Comm ssioner, 134 T.C.
190, 202 & n.15 (2010). NEA also cites I RS Announcenment 2000- 84,
2000-2 C. B. 385, 385, which states: “The grow ng use of the
I nternet by exenpt organi zations rai ses questions regarding
whet her clarification is needed concerning the application of the

(continued. . .)
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contends in effect that because both nmenbers and non-nenbers can
receive the periodicals on the Internet without regard to the
paynment of dues, it is not fair to say that nenbers receive the
periodicals in return for the paynment of dues. This contention
is contradi cted, however, by two facts:

First, the Internet versions of the periodicals do not
include all of the content of the paper editions. The paid
advertising and the letters to the editor are available only in
the print edition. The record includes no evidence that these
features are of no value to nenbers.

Second, that NEA goes to significant expense and trouble to
produce the paper editions shows that paper copies of the
periodi cals have value even in the Internet era. W take
judicial notice of the fact that nmany periodicals have both on-
line editions that one may access w thout cost and paper editions
for which subscriptions nust be paid. Evidently, a market stil
exi sts for paper publications. A user who has on-line access to
a publication may still value receiving a paper copy. NEA put on
no evidence that its nenbers do not val ue the paper periodicals,
and its decision to persist in publishing themis strong evidence

to the contrary.

15, .. conti nued)
Code to Internet activities”. However, this Announcenent says
not hi ng about advertising or circulation incone.
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Al l ocation of dues to circulation inconme, notw thstanding

the free availability of nost of the periodicals’ content on the

Internet, is consistent with the opinion of the Court of Appeals

for the Seventh Circuit in Anmerican Medical Association v. United

States, 887 F.2d 760 (7th Gr. 1989). The Anerican Mdi cal
Association (“AMA”) is a tax-exenpt organization, organized “to
pronote the science and art of nedicine for the betternent of
public health.” 1d. at 762. To further that m ssion, AMVA
publ i shed two periodicals, the Journal of the American Mdi cal
Associ ation (JAMA) and the Anerican Medical News (AM News) 1d.
The periodicals contained nedical articles as well as paid
advertising. |1d. AMA nenbers received the periodicals at no
addi tional cost as a benefit of nenbership. [d.

To attract nore advertising sponsors, the AMA infornmed
advertisers that it was sending conplinentary copies of JAMA and
AM News to certain prized groups of physicians called controlled
circulation groups. 1d. WMny of the targeted physicians were
al so dues-payi ng nenbers of AMA and therefore would have been
entitled to receive JAMA and AM News w t hout cost anyway, because
of their menbership. 1d. The AMA did not directly informthese
targeted physicians that they were entitled to the free copies as
a benefit of their nenbership. The AVA also did not refund any
portion of the nmenbership dues to these prized dues-paying

physicians. 1d.



- 37 -

The Court of Appeals for the Seventh Circuit held that under
26 CF.R section 1.512(a)-1(f)(3)(iii), AMA had to allocate a
portion of its menbership dues fromthe controlled group to
circulation incone to the sanme extent as with the dues of AMA's
ot her nmenbers. |1d. at 777. The court reasoned that “[a]lthough
our over-generous physicians paid nore for the journal than they
needed to, this does not change the basic fact--they did pay for
the journal, and the publisher was only too happy to keep the
unnecessary paynent.” 1d. The court concluded that a comerci al
publisher simlarly situated to the AMA woul d have been “l aughi ng
all the way to the bank” as it retained the noney paid by the
unknowi ng physicians while purging their nanmes fromthe
controlled circulation |ist to make sure that those physicians
did not receive two copies of the publications. 1d. Simlarly,
the court held, dues were allocable to circulation incone even in
the case of AMA nenbers who woul d have received the periodicals
apart fromtheir paynent of dues (i.e., doctors who were in the
controlled circulation group and received free copies as such).
In the same way, dues from NEA' s nenbers are allocable to
circulation incone even though nenbers can access the content
apart fromtheir paynent of dues (i.e., via the Internet).

NEA attenpts to distinguish its situation fromthat in

Anerican Medical Association. NEA argues that its nenbers had

“no right to receive” NEA Today and This Active Life because
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“anyone can get the publications for free”, whereas in Anerican

Medi cal Association only a limted nunber of targeted nenbers

received the periodicals for free. W disagree that this
distinction nmakes a difference. Wether the periodical content
is available without cost to only a few nenbers (as with

“controlled circulation” in American Medi cal Association) or to

all nmenbers and the world at large (as with NEA s periodicals on
the Internet), the question is the sanme: Does the alternative
free availability of a publication to a nmenber nullify his right
to receive the publication that results fromhis paynent of dues?
We agree with the Court of Appeals for the Seventh G rcuit that
the answer is no. Like the hypothetical commercial publisher who

| aughed all the way to the bank in American Medical Association,

NEA coul d i nduce the paynent of dues by telling its nmenbers that
a portion of their nenbership dues is to pay for a mamgazi ne
subscription but at the sane tine could know that the
publications are available for free on the Internet. NEA s
arrangenment with its nenbers required themto pay for the paper
editions of the periodicals when they paid their dues, and the
additional availability of an on-line edition did not change the
fact that the menbers obtained the paper editions by paying their

dues.
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CONCLUSI ON

26 CF.R section 1.512(a)-1(f)(3)(iii), Inconme Tax Regs.,
requires an allocation of nmenbership dues to circulation incone
if the exenpt organization's nenbers have a legal right to
receive the publications. For the years at issue, NEA nenbers
had such a legal right to receive the periodicals. The fact that
NEA al so nade nost of the content of the periodicals available on
the Internet does not change this conclusion. Consequently, the
| RS was correct in requiring NEA to allocate a portion of its
menber ship dues to circulation income. NEA does not dispute the
| RS s conputations, and therefore NEA nust allocate a portion of
its menbers’ dues in the anounts that the I RS determ ned.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




